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$30,000 - $100,000 per person  
Cancer of the lung, larynx, 
oropharynx, hypopharynx, or 
emphysema.  
d 

Total  sought: CDN $11.2 billion          
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$5,000 per person - Addiction 
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Total  sought: CDN $9.2 billion      
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A combined trial: 
2 plaintiffs vs. 3 defendants 

 



2-5 more years in that Court room … 



2.5 years in court!  

• 253 days of trial 

• 4 days a week, 
three weeks per 
month 

• 42,000 exhibits  
72 witnesses 

• 30 interlocutory 
appeals  
 



1. Why was it so long ? 

2. Have we achieved 
anything so far? 

3. What have we 
learned  and what can 
we share?  

 
 



1. The Tobacco companies’ prophecy 

2. Accountability and sharing of information 

3. The need for : 

 the right legal framework, substantive and 
procedural 

The right kind of funding mechanism 

The right access to information  

 
 
 



A. The right legal 
framework 

 



 Duty to warn : did everybody know? 
 Cause of action vs defence 

 Duty to not lie 
 Marketing strategies: the mature market theory 

 Duty to not fabricate scientific doubt where 
none exists 
 Presidents’ public statements 
 Financing “independent” scientific research 

 Is there a legal exemption for tobacco 
companies? 
 Pharma industry 
 
 
 

 



 Duty to not sell a product which harms and 
causes addiction  

 Duty to not trap youth 

 Civil or common law standard of proof:   
“more likely than not” 

 Legal vs scientific standards 

 No time limits on when an action can be filed  

 Discoverability of diseases 

 Renewal of cause of action  

 
 
 
 
 

 



 Collective liability claims through class actions  

 Separating what the companies owe to the class from 
how to distribute the award ? 

 Can punitive damages be awarded without 
compensatory damages? 

 Use of population data & ability to use 
averages to evaluate damages 

 Collective as well as individual 

 Aggregating reliance and knowledge 
 
 
 

 



1. Consumer law 

2. Charter of Rights and Freedoms 

3. Civil law of Quebec 

4. Tobacco law 

 
 

 

 



1. Consumer law 

Bank of Montreal v. Marcotte, 2014 SCC 55 

[93]  As there is an “absolute presumption of 
prejudice” for violations that give rise to s. 272 
remedies (Richard, at para. 112), the commercial 
competitiveness of the conversion charges 
imposed by the Group A Banks is of no 
consequence. 



2. Charter:  

The right to life: 
de Montigny v. Brossard (Succession), [2010] 3 S.C.R. 64  

[45] ...there is no reason not to recognize the 
autonomous nature of exemplary damages and 
thus give this remedy the full scope and flexibility 
that its incorporation into the Charter demands.   



3. Civil law 

Collective recovery if sufficient accuracy:  
Article 1031 of the Civil Code of Quebec 

The court orders collective recovery if the evidence 
produced enables the establishment with 
sufficient accuracy of the total amount of the 
claims of the members; it then determines the 
amount owed by the debtor even if the identity of 
each of the members or the exact amount of their 
claims is not established. 



3. Civil law 
The use of averages in an environmental class action:  
St-Lawrence Cement Inc. v. Barrette, [2008] 3 S.C.R. 392  

[115]   An average amount was also used to determine 
compensation for moral injury in St Ferdinand.  In that 
case, the trial judge had expressed the opinion that 
[TRANSLATION] “[w]here all members of the group have 
suffered the same kind of prejudice, the prejudice can be 
assessed on the basis of an average without increasing the 
debtor’s liability” ([1990] R.J.Q. 359, at p. 397).  L’Heureux 
Dubé J., writing for this Court, noted that “because of the 
nature of the prejudice, the quantum of moral damages 
cannot be determined exactly” (para. 85). 



4. Tobacco law 
Tobacco-related Damages and Health Care Costs Recovery Act, CQLR c R-
2.2.0.0.1 

Proof of causation. 
15. In an action brought on a collective basis, proof of causation between alleged 
facts, in particular between the defendant's wrong or failure and the health care 
costs whose recovery is being sought, or between exposure to a tobacco product 
and the disease suffered by, or the general deterioration of health of, the recipients 
of that health care, may be established on the sole basis of statistical information or 
information derived from epidemiological, sociological or any other relevant studies, 
including information derived from a sampling. 

Prescription. 
27. An action, including a class action, to recover tobacco-related health care costs or 
damages for tobacco-related injury may not be dismissed on the ground that the 
right of recovery is prescribed, if it is in progress on 19 June 2009 or brought within 
three years following that date. 
Actions dismissed on that ground before 19 June 2009 may be revived within three 
years following that date. 



 Production of documents without 
witnesses 

 English as an official language 

 No translation costs 

 
 
 
 
 

 



B. Funding mechanism 



 A “no-costs” rule 
 Even if they lose, plaintiffs will only have to pay their own 

costs, not those of the tobacco company defendants’ 
expert and legal costs 

 
 A legal action fund to cover part of the fixed costs 

 Examples:  expert witnesses and transcripts 
 

 Contingency fees 

 At least 25% of damages awarded to be allocated to 
plaintiffs’ law firms for fees and disbursements 

 
 
 
 
 
 
 
 

 



 Trial websites maintained by plaintiffs: 
▪ https://tobacco.asp.visard.ca 

▪ http://www.justice.gov/civil/cases/tobacco2/index.htm 

 Trial blogs  (publicly financed): 
▪ http://tobaccotrial.blogspot.ca/ 

▪ http://www.tobacco-on-trial.com/ 

 Global repository of  tobacco documents 
made  public through trials 

▪ http://legacy.library.ucsf.edu/ 

 

 



 
 
 
 

Such laws exist 
in Quebec  

Do such laws  
exist elsewhere? 

 
What can be done 
to encourage their 

adoption? 



FCTC Article 19.  The ”Parties shall”: 

 Consider passing laws  

 Cooperate with and help each other  

▪ Legacy 

 Have continued access to each other’s 
courts 

▪ Rogatory letters 

 
 
 

 



IF MORE COUNTRIES HAD: 

 The right legal framework, 

 The right court procedural 
rules, 

 Legal assistance funds to 
help finance class actions 

 
 

 

THEN… 

 Multinational tobacco 
companies would face 
billion-dollar actions in  
many parts of the world, all 
at the same time, and 

 They would lose at least 
some of them. 



A GLOBAL FUND  

 Strengthening national legal 
systems. 

 Defence of parties from legal 
attacks by Big  Tobacco. 

 Class actions suits against Big 
Tobacco. 

 Strengthening all national 
and international tobacco 
control measures. 

 

A COORDINATING MECHANISM 

 Build capacity. 
 Manage funds. 



Thank you for your 
time 


